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program. 
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STATE  OF  MONTANA 


ODfftce  of  tfye  jftlegislathie  JVubitor 

STATE  CAPITOL 
HELENA,  MONTANA  59601 
406/449-3122 


ELLEN  FEAVER.  CP  A. 

DEPUTY  LEGISLATIVE  AUDITOR 

MORRIS  L BRUSETT.  CPA  JOHN  W NORTHEY 

LEGISLATIVE  AUDITOR  AUgUSt  1980  STAFF  LEGAL  COUNSEL 


The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

Herein  transmitted  is  our  sunset  performance 
review  of  the  Montana  Board  of  Barbers.  The  review  was 
conducted  in  response  to  the  1977  Sunset  Law,  which 
terminates  the  board  on  July  1,  1981. 

The  review  focused  upon  an  examination  of  board 
operations.  It  does  not  encompass  an  audit  of  the 
board's  financial  transactions  or  overall  compliance 
with  state  laws. 

There  are  no  formal  recommendations  in  the  report 
since  the  responsibility  for  such  recommendations  lies 
with  the  Audit  Committee.  Nevertheless,  we  discussed 
the  contents  of  the  report  with  a number  of  individuals 
and  organizations,  including  the  director  of  the  Depart- 
ment of  Professional  and  Occupational  Licensing,  the 
members  of  the  Board  of  Barbers,  the  Department  of 
Health  and  Environmental  Sciences,  the  Department  of 
Business  Regulation,  and  the  Montana  Association  of 
Barbers  and  Beauticians. 

We  wish  to  express  our  appreciation  to  the  members 
of  the  board  and  to  the  director  of  the  department  and 
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his  staff  for  the  assistance  they  provided  during  the 


review.  We  also  wish  to  thank  the  members  of  the 
barber  trade  for  assistance  they  gave  us. 


Respectfully  submitted, 


Morris  L.  Brusett,  C.P.A. 
Legislative  Auditor 
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CHAPTER  I 


BACKGROUND 


This  sunset  performance  review  addresses  state 
regulation  of  barbers  by  the  Board  of  Barbers--a  state 
board  within  the  Department  of  Professional  and  Occupa- 
tional Licensing. 

REPORT  OBJECTIVES 

The  1977  Legislature  passed  a law  terminating 
numerous  regulatory  boards  and  agencies,  including  the 
Board  of  Barbers.  This  law,  commonly  referred  to  as 
the  "sunset  law, " requires  the  Legislative  Audit 
Committee  to  conduct  a performance  review  of  each 
terminated  agency.  The  performance  review  must 
objectively  examine  the  need  for  each  regulatory 
board/agency  and  the  audit  committee  must  offer 
recommendations  for  reestablishment  or  modification. 

The  sunset  law  also  requires  an  examination  of  the 
following  questions  during  the  conduct  of  the  commit- 
tee's review. 

(a)  Would  the  absence  of  regulation  significantly 
harm  or  endanger  the  public's  health,  safety, 
or  welfare? 

(b)  Is  there  a reasonable  relationship  between 
the  exercise  of  the  state's  police  power  and 
the  protection  of  the  public's  health,  safe- 
ty, or  welfare? 

(c)  Is  there  another  less  restrictive  method  of 
regulation  available  which  could  adequately 
protect  the  public? 

(d)  Does  the  regulation  have  the  effect  of 
directly  or  indirectly  increasing  the  costs 
of  any  goods  or  services  involved  and,  if  so, 
to  what  degree? 
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(e)  Is  the  increase  in  cost  more  harmful  to  the 
public  than  the  harm  which  could  result  from 
the  absence  of  regulation? 

(f)  Are  all  facets  of  the  regulatory  process 
designed  solely  for  the  purpose  of,  and  have 
as  their  primary  effect,  the  protection  of 
the  public? 

Using  the  information  contained  in  this  report, 
and  that  gathered  during  a public  hearing,  the  commit- 
tee will  address  these  six  questions.  During  the 
hearing  process,  testimony  and  comments  will  be  heard 
from  the  board/agency,  the  trade,  and  interested  mem- 
bers of  the  public. 

In  defining  legislative  intent,  the  sunset  law 
(section  2-8-101(2),  MCA)  states  that,  by  requiring 
periodic  evaluation  in  the  form  of  a performance  re- 
view, the  legislature  will  be  in  a better  position  to 
ensure  that  agencies  and  programs  exist  only  to  be 
responsive  to  state  residents'  needs.  The  sunset  law 
terminates  the  Board  of  Barbers  on  July  1,  1981. 

BARBER  TRADE 

Barbers  provide  a variety  of  services  that  relate 
to  the  personal  appearance  of  the  public.  Their  pri- 
mary service  is  cutting  hair.  Barbers  provide  a number 
of  other  services  including:  shaving  or  trimming 

beards,  facial  or  scalp  massages  or  treatments  with 
oils,  creams,  lotions  or  other  preparations,  and  apply- 
ing cosmetic  preparations,  antiseptics,  etc.  to  the 
scalp,  face  or  neck.  In  addition,  barbers  may  singe  or 
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shampoo  the  hair  or  apply  hair  tonic  or  dye  the  hair  of 
male  persons.  Any  one  or  a combination  of  these  prac- 
tices, when  done  on  the  human  body  for  appearance  pur- 
poses and  not  for  treatment  of  disease  or  other  ail- 
ments, constitutes  "barbering . " In  order  to  offer  any 
of  these  services  for  compensation,  an  individual  must 
possess  a current  barber  certificate  (license)  or 
apprentice  card  issued  by  the  state.  Barber  services 
must  be  provided  from  an  established  barber  shop  or 
school  that  is  licensed  by  the  state. 

Board  records  indicate  there  were  a total  of  671 
registered  barbers,  40  apprentice  barbers,  and  319 
barber  shops  licensed  in  the  state  in  fiscal  year 
1978-79.  Approximately  75  of  the  registered  barbers 
were  residing  out-of-state.  There  were  also  two  barber 
schools  licensed  in  fiscal  year  1978-79.  As  of  January 
1980,  there  were  35  students  registered  at  the  two 
schools . 

The  number  of  licensed  barbers  and  barber  shops  in 
Montana  has  decreased  since  fiscal  year  1973-74.  At 
that  time,  there  were  781  barbers  and  384  shops  li- 
censed in  the  state.  In  fiscal  1978-79  there  were  671 
barbers  licensed  by  the  board  or,  in  effect,  one  regis- 
tered barber  per  1,025  persons  in  the  state  of  Montana. 
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CHAPTER  II 


BOARD  OF  BARBERS 

INTRODUCTION 

The  State  Board  of  Barber  Examiners,  as  originally 
named,  was  established  in  1929.  The  original  la  w 
created  a three-member  board  of  licensed  barbers, 
defined  the  practice  of  barbering,  established  the 
qualifications  for  licensure  of  both  barbers  and  barber 
apprentices,  and  set  sanitation  standards  for  barber 
shops.  The  law  made  it  illegal  to  practice  barbering 
without  obtaining  the  appropriate  license. 

The  law  was  later  amended  to  require  licensure  of 
barber  shops  and  schools.  The  amended  law  specified 
the  conditions  for  licensure,  school  curriculum  require- 
ments, and  provided  for  sanitation  and  equipment  inspec- 
tions of  all  licensed  barber  facilities. 

The  present  barbering  law  specifies  the  standards 
and  qualifications  required  for  licensure  of  the  vari- 
ous facets  of  the  trade.  The  board  is  responsible  for 
ensuring  that  these  standards  and  qualifications  are 
met  and  performs  the  following  functions  as  set  forth 
in  the  Montana  Codes  Annotated  (MCA): 

1.  Establish  the  regulations  necessary  to  enable 
adequate  administration  of  the  laws; 

2 . Recommend  an  individual  to  make  sanitation 
and  equipment  inspections  of  barber  shops  and 
schools ; 

3.  Administer  the  written  examinations  to  stu- 
dents and  apprentice  applicants; 
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4.  Develop  and  conduct  practical  examinations  of 
applicants  for  apprentice  cards  and  certifi- 
cates (licenses)  to  practice  as  registered 
barbers ; 

5.  Approve,  disapprove,  or  adjust  price  agree- 
ments that  are  signed  and  submitted  to  the 
board  by  an  organized  group  of  at  least  75 
percent  of  the  barbers  in  a city  or  town 
(This  board  duty  is  still  referred  to  in  the 
statutes;  however,  the  board  does  not  enforce 
the  requirement); 

6.  Ensure  adequacy  and  qualifications  of  facili- 
ties, equipment,  and  the  individual  applying 
for  certification  of  a barber  shop; 

7.  Ensure  the  adequacy  of  facilities,  equipment, 
school  curriculums,  and  qualifications  of  an 
individual  applying  for  certification  to 
own/operate  a barber  school; 

8.  Prescribe  the  amount  of  the  annual  renewal 
fee  up  to  a maximum  set  by  law  and  annually 
renew  respective  licenses  (barber  school  fee 
set  by  law ) ; 

9.  Prescribe  forms  used  for  the  various  facets 
of  licensure: 

10.  Prescribe  sanitation  rules  in  conjunction 
with  the  Department  of  Health  and  Environ- 
mental Sciences  to  prevent  the  creation  and 
spread  of  disease; 

11.  Review  complaints  against  the  inappropriate 
actions  of  licensees  to  determine  grounds  for 
disciplinary  measures,  including  revocation, 
suspension,  or  denial  of  a new  license  or 
license  renewal;  and 

12.  Provide  notice  of  and  opportunity  for  hearing 
on  disciplinary  and  other  issues. 

BOARD  OPERATIONS 
Structure 


The  present  Board  of  Barbers  is  composed  of  three 
members.  Each  member  must  be  a licensed  barber  prac- 
ticing in  the  state  for  at  least  five  years  prior  to 
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appointment.  Members  are  appointed  by  the  governor  for 
three-year  renewable  terms.  The  governor  may  remove  a 
member  for  cause.  The  board  is  required  to  meet  at 
least  four  times  each  year  to  administer  the  apprentice 
and  registered  barber  examinations  and  conduct  general 
business.  The  board  may  specify  the  time  and  place  for 
the  meetings  and  examinations . 

Board  members  receive  $25  per  day  when  in  attend- 
ance at  board  meetings.  Board  members  also  receive 
regular  travel  expenses  while  attending  meetings.  When 
inspecting  barber  shops  or  schools,  the  board  members 
are  considered  to  be  employed  by  the  department  and 
receive  $30  per  day  plus  travel  expenses. 

Staffing  and  Funding 

The  board  is  attached  to  the  Department  of  Profes- 
sional and  Occupational  Licensing  for  administrative 
purposes.  The  department  provides  administrative 
support  in  the  form  of  secretarial,  legal,  budgeting, 
and  accounting  services.  The  department  currently 
allocates  about  one-third  of  a full-time  staff  position 
to  the  board.  The  board  remains  autonomous  in  decision- 
making functions  regarding  the  licensing  process. 

The  board  is  financed  from  an  account  in  the 
earmarked  revenue  fund.  Money  for  the  fund  is  derived 
from  the  collection  of  license,  renewal,  inspection, 
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and  examination  fees.  Except  for  school  license  re- 
newal, fees  may  be  set  by  the  board  up  to  a maximum. 
These  fees  are  currently  at  the  maximum  set  by  law. 
The  fees  charged  by  the  board  are  indicated  in  Illustra- 
tion 1. 


FEE  SCHEDULE 


Type  of  Fee* 

Apprentice 

Barber 

Shop 

School 

Examination  and  License''"' 

$28 

$33 

.A.**- 
/\  /\ 

Reexamina  t ion*** 

$28 

$23 

/wC 

** 

Inspection  and  License 

/\  /> 

/\  /\ 

$40 

$75 

Renewal 

$15 

$15 

$15 

$50 

Late  Renewal 

$10 

$10 

$10 

$10 

“The  board  may  also  issue  an  advanced  training  or  clinic  license  to 
any  licensee  or  non-licensee  presenting  an  application.  These 
licenses  cost  $15  for  10  days  or  $50  for  a full  year.  The  board 
has  not  received  an  application  since  1977.  In  addition,  the  board 
will  provide  a roster  of  barbers  in  the  state  upon  receipt  of  a $5 
fee . 

**Not  applicable  (no  fee  charged). 

*** Includes  a $3.00  charge  for  the  use  of  examination  facilities. 
Source:  Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  1 


Illustration  2 indicates  the  financial  history  of 
the  board  from  fiscal  year  1973-74  through  fiscal  year 
1978-79. 
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BOARD  OF  BARBERS 
FINANCIAL  HISTORY 


Fiscal  Year 

Revenue 

Expenditures* 

Fund 

Balance 

1978-79 

$19,099 

$14,571 

$12,931 

1977-78 

20,530 

20,375 

8,403 

1976-77 

17,100 

14,322 

8,248 

1975-76 

15,479 

16,909 

5,470 

1974-75 

15,458 

13,935 

6,900 

1973-74 

14,312 

12,490 

5,377 

"^Includes  prior  year  expenditures,  adjustments,  and  accruals. 
Expenditures  in  fiscal  year  1977-78  increased  sharply  due  to  in- 
creased legal  activity.  Revenue  for  the  same  period  increased  due 
to  a higher  examination  fee  and  a greater  number  of  applicants. 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor,  based 

on  annual  Montana  financial  reports. 

Illustration  2 


BOARD  GOALS  AND  OBJECTIVES 

The  sunset  law  requires  each  board/agency  under 
review  to  define  its  goals  and  objectives.  The  Board 
of  Barbers  defined  its  goals  as  being: 

--To  provide  the  public  with  registered  barbers, 
apprentices,  barber  shops  and  barber  colleges 
which  meet  satisfactory  competency,  health,  facil- 
ity and  sanitation  standards  to  protect  the  health 
and  welfare  of  the  public. 

--To  issue  licenses  to  qualified  barbers  and  to 
barber  shops  and  schools. 

--To  conduct  shop  inspections  for  sanitation  compli- 
ance . 

--To  provide  information  to  the  public,  licensees, 
and  applicants  as  required. 

Based  on  the  preceding  goals,  the  board  listed  objec- 
tives as  follows: 
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--To  process  up  to  100  applications  per  year,  pro- 
vide and  grade  77  examinations,  grant  and  issue 
112  registrations,  field  inspection  of  77  barber 
shops  per  year  and  renew  1,060  registrations  per 
year . 

--To  hold  four  examinations  and  board  meetings 
annually,  or  as  need  exists. 

--To  respond  to  public  complaints  concerning  regis- 
trants . 

--To  begin  administering  the  National  Examination. 

BOARD  FUNCTIONS 


Licensing 

An  individual  wishing  to  practice  barbering  must 
meet  or  exceed  certain  qualifications  set  by  the  law 
and  the  board.  Licenses  are  issued  for  several  facets 
of  the  barber  trade.  License  classifications  include: 
apprenticeship,  registered  barber,  barber  shop,  barber 
school,  and  advanced  training  clinic. 

Apprentice  and  Registered  Barber 
To  obtain  an  apprenticeship  card,  an  applicant 
must  meet  the  following  qualifications: 

--At  least  17  years  of  age  and  be  of  good  moral 
character . 

--Graduation  from  the  eighth  grade  or  equivalent. 

--Successful  completion  and  certificate  of  gradua- 
tion from  a registered  barber  school  conducting  a 
continuous  1,500  hour  course  of  study  approved  by 
the  board,  over  a period  of  not  less  than  9 months 
and  no  less  than  30  hours  per  week. 

--Physician’s  statement  certifying  that  the  appli- 
cant has  no  contagious,  infectious,  or  communica- 
ble disease.  (Health  certificate  required  for 
annual  renewal  of  barber  or  apprentice  certifi- 
cate . ) 
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--Pass  a written,  oral,  and  practical  examination. 
Physically  handicapped  applicants  who  qualify  for 
a Department  of  Social  and  Rehabilitation  Ser- 
vices’ training  program  are  exempt  from  the  exam- 
ination and  fees  for  a period  of  one  year  and 
receive  an  apprenticeship  card.  However,  at  the 
end  of  one  year,  the  handicapped  individual  must 
take  the  registered  barber  examination  and  pay  the 
applicable  fees  prior  to  licensure  by  the  board. 

--Written  application  and  payment  of  the  examination 
and  license  fee. 

The  apprenticeship  card  received  by  the  successful 
applicant  is  valid  for  two  years  after  the  date  of  the 
apprentice  examination  except  for  the  handicapped,  who 
must  either  take  the  apprentice  or  barbers  examination 
at  the  end  of  one  year.  The  apprentice  must  work  under 
the  direct  personal  supervision  of  a licensed  barber  at 
all  times.  The  barber  to  apprentice  ratio  may  not 
exceed  one  to  one . 

To  obtain  a registered  barber's  license  an  appli- 
cant must  meet  the  following  additional  qualifications: 

--Complete  one  full  normal  work  year  apprenticeship. 

--Pass  a written,  oral,  and  practical  examination 
for  a barber's  license. 

--Submit  an  application  and  pay  the  examination  and 
license  fee. 

There  is  an  issue  before  the  board  at  this  time 
regarding  the  acceptability  of  an  apprentice  working  as 
an  assistant  school  instructor  and  applying  that  exper- 
ience toward  satisfying  the  apprenticeship  require- 
ments. The  decision  of  the  board  to  disallow  such 
experience  is  being  appealed  to  District  Court. 
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Barber  Shop  or  School 


The  board  is  also  responsible  for  licensing  barber 
shops  and  schools.  To  obtain  a license  to  operate  a 
barber  shop,  the  applicant  must  meet  the  following 
conditions : 

—Maintain  a current  barber’s  license. 

~“Be  of  good  moral  character. 

--Make  appropriate  application  and  pay  required 
inspection  and  license  fees.  A valid  application 
must  be  granted  within  30  days  of  the  filing  date 
or  within  15  days  after  a hearing  if  one  is  held. 
(There  are  no  formal  temporary  permits  given; 
however,  a shop  will  be  allowed  to  open  prior  to 
inspection  with  board  approval  if  weather  or  other 
factors  prevent  immediate  inspection. ) 

--Satisfy  facility,  equipment,  and  sanitation  laws/ 
rules  of  the  board. 

--Satisfy  plumbing  and  sewage  requirements  of  the 
Department  of  Health  and  Environmental  Sciences, 
city  ordinances,  and  have  the  approval  of  the  city 
Board  of  Health. 

--Pass  the  equipment  and  sanitation  inspection  of 
the  board. 

To  obtain  a license  to  operate  a barber  school,  an 
applicant  must  satisfy  the  following  additional  require- 
ments : 

--Have  in  charge,  a person  who  has  had  ten  years 
continuous  experience  as  a barber.  (The  owner 
does  not  have  to  be  a registered  barber  or  have 
the  ten  years  experience  if  an  instructor  meets 
the  requirements  ) . 

--Employ  a full-time  instructor  (no  more  than  16 
students  to  each  instructor).  Instructors  must  be 
licensed  barbers  in  the  state. 

--Possess  equipment  necessary  to  readily  teach  all 
subjects  or  practices  of  barbering. 

--Maintain  a school  term  and  curriculum  approved  by 
the  board  of  not  less  than  1,500  hours. 
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--Provide  for  daily  recordkeeping  of  student  hours 
and  progress  toward  graduation. 

--Provide  and  file  with  the  Secretary  of  State 
sufficient  bond  in  the  amount  of  $2,000. 

--Facilities  must  be  completely  separate  and  not 
operated  in  connection  with  a barber  shop. 

--Comply  with  other  specific  rules  adopted  by  the 
board. 

Instructors 

The  law  does  not  give  the  board  specific  authority 
to  license  barber  school  instructors.  Therefore,  the 
board  does  not  specify  requirements,  examine,  or  li- 
cense barber  school  instructors  or  their  assistants. 
However,  the  board  retains  authority  through  its  rules 
to  require  that  a barber  school  instructor  maintain  a 
current  registered  barber’s  license.  The  law  also 
requires  that  the  individual  in  charge  of  the  school 
have  at  least  ten  years  continuous  experience  in  the 
barber  trade.  If  the  owner  of  the  school  does  not  have 
the  required  experience,  at  least  one  instructor  or 
in-charge  barber  must  satisfy  the  requirement. 

Examinations 

The  board  is  responsible  for  ensuring  that  all 
required  qualifications  are  met  before  issuing  a li- 
cense to  practice  any  form  of  barbering. 

Each  applicant  for  an  apprentice  card  or  barber 
license  must  pass  the  respective  examination.  (Qualify- 
ing handicapped  persons  are  exempted  from  the  appren- 
tice examination.  ) As  required  by  law,  the  board 
administers  the  respective  examinations  at  least  four 
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times  per  year.  If  a student  fails  the  apprentice 
examination;  the  applicant  is  required  to  obtain  an 
additional  250  hours  of  training  within  three  months 
before  being  eligible  to  take  the  examinations  again. 
An  applicant  for  a barber  license  is  allowed  three 
attempts  to  pass  the  examination.  If  the  applicant 
fails  the  examination  three  times,  he  or  she  must 
surrender  the  apprenticeship  card  and  may  not  perform 
the  acts  which  constitute  barbering. 

The  following  illustration  indicates  the  pass/fail 
statistics  of  applicants  taking  the  examinations  over 
the  past  six  fiscal  years.  Examinations  are  a combina- 
tion of  written  and  practical  application,  designed  to 
determine  the  applicants  knowledge  of  both  theory  and 
technique . 

NUMBER  OF  APPLICANTS  PASSING  THE  EXAMINATION 


License  Type: 

Apprentice 

Barber 

Fiscal  Year  Taken 

Passed 

Percent 

Taken 

Passed 

Percent 

1978-79 

35 

34 

97% 

42 

39 

93% 

1977-78 

41 

30 

73% 

23 

16 

70% 

1976-77 

32 

29 

91% 

26 

18 

69% 

1975-76 

16 

15 

94% 

24 

19 

79% 

1974-75 

25 

23 

92% 

27 

19 

70% 

1973-74 

13 

12 

92% 

43 

28 

65% 

Source:  Compiled 

on  board 

by  the  Office  of  the  Legislative 
records . 

Illustration  3 

Auditor , 

based 

A barber 

or 

barber 

apprentice  must 

renew 

the 

respective  license 

prior 

to  July 

1 of  each  year. 

An 

apprentice  is  required  to  renew  the  apprenticeship  card 


if  the  individual  does  not  take  the  barber's  examination 
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at  end  of  the  first  year.  However,  most  apprentices 
take  the  examination  at  the  end  of  the  first  year. 
Therefore,  the  number  of  annual  apprentice  renewals  is 
small.  If  a license  is  not  renewed  within  one  year 
after  the  date  of  expiration,  the  license  is  forfeited. 
In  this  case,  a new  license  will  not  be  issued  until 
the  individual  applies  for,  retakes,  and  passes  the 
respective  written  and  practical  examinations  and  pays 
the  appropriate  fees. 

The  number  of  registered  barber  and  barber  shop 
licenses  issued  by  the  board  has  decreased.  Illustra- 
tion 4 indicates  the  total  number  of  various  licenses 
issued  for  the  past  six  fiscal  years.  No  license  may 
be  obtained  through  reciprocity.  (This  is  discussed 
further  in  Chapter  IV. ) 

NUMBER  OF  LICENSES  ISSUED  BY  THE  BOARD 


Registered 


License  Type:* 

Barber 

Shop 

Apprentice 

Fiscal  Year 

New 

Total 

New 

Total 

New 

Total 

1978-79 

39 

671 

39 

319 

34 

64 

1977-78 

28 

733 

24 

334 

30 

69 

1976-77 

19 

683 

37 

307 

29 

70 

1975-76 

19 

719 

20 

320 

15 

60 

1974-75 

18 

738 

52 

372 

23 

41 

1973-74 

16 

781 

38 

384 

12 

52 

*The  board  has  also  issued  a total  of  three  licenses  for  new 
barber  schools  between  fiscal  1976-77  and  1978-79.  One  license 
was  relinquished;  therefore,  there  are  currently  only  two  barber 
schools  licensed  in  the  state.  Four  advanced  training  licenses 
were  issued  over  the  six  year  period. 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor,  based 

on  board  records. 


Illustration  4 
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Complaints 


Complaints  against  barbers  have  come  from  several 
sources,  including  consumers,  other  barbers,  barber 
students  and  apprentices,  cosmetologists,  and  the 
board.  Most  complaints  are  registered  by  barbers 
against  either  cosmetologists  cutting  hair  or  other 
nonbarbers  practicing  without  licenses.  In  these 
cases,  the  board  generally  sends  a letter  instructing 
the  individual  to  cease  alleged  illegal  action.  The 
board  can  refer  such  cases  to  the  county  attorney  if 
the  alleged  action  is  not  terminated  upon  request.  The 
board  has  instructed  one  complainant  to  take  the  com- 
plaint to  the  local  county  attorney. 

The  board  staff  generally  follows  up  on  a com- 
plaint by  contacting  those  involved.  If  a problem  is 
not  resolved  by  a letter  or  telephone  conversation  or 
appears  to  be  serious  in  nature,  a board  member  will 
generally  investigate.  The  board  has  formally  investi- 
gated eleven  of  31  complaints  during  the  period  of 
fiscal  1973-74  through  fiscal  1978-79.  If,  after  in- 
vestigation, the  board  determines  cause  for  disciplin- 
ary action,  the  individual  is  notified  and  provided  an 
opportunity  to  meet  with  the  board.  Over  the  past  six 
fiscal  years  the  board  initiated  formal  hearing  pro- 
cedures in  one  case  involving  a barber  employing  non- 
licensees. The  board  proposed  to  suspend  the  barber's 
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license,  but  compromised  due  to  a court-imposed  re- 
straining order  preventing  the  board  from  taking 
action.  The  board  did  issue  a reprimand  and  the  barber 
eventually  terminated  the  practice  of  employing  non- 
licensees . 

The  board  was  also  involved  in  legal  proceedings 
initiated  by  a barber  school  owner  that  resulted  in  a 
Montana  Supreme  Court  decision  that  precluded  the  board 
from  examining  and  licensing  barber  school  instructors. 

During  the  past  six  fiscal  years,  the  board  has 
issued  reprimands  on  two  occasions,  but  has  not  sus- 
pended or  revoked  a license. 

Illustration  5 gives  a summary  of  all  complaints 
reviewed  by  the  board  from  July  1,  1974  through 

June  30,  1979. 
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SUMMARY  OF  COMPLAINTS 
FISCAL  1973-74  THROUGH  1978-79 


Nature  of 

Total 

Who 

How 

Complaint 

Number 

Initiated 

Resolved 

Competence 

1 

Consumer 

1 

No  Violation 

1 

Cosmetologist 

12 

Barber 

12 

Letter  Sent  to 

Cutting  Hair 

Cease 

11 

Referral 

1 

Practicing 

10 

Barber 

8 

Letter  Sent  to 

Without  a 

Board 

1 

Cease 

9 

License 

Cosmetologist 

Complainant 

Board 

1 

Referred  to 

County  Attorney 

1 

Poor 

2 

Consumer 

2 

Letter  Sent  to 

Sanitation 

Clean  Up 

1 

No  Violation 

1 

Discrimination 

2 

Student 

1 

Board  Assistance 

2 

Claims 

Apprentice 

1 

Unfair  Trade 

2 

Barber 

2 

Letter  Sent  to 

Practice  Claims 

Cease 

1 

No  Action 

1 

Miscellaneous** 

2 

Board 

1 

Letter  of 

Cosmetologist 

1 

Reprimand 

2 

Total 


31 


Consumer  3 
Barber  22 
Board  3 
Cosmetologist  1 
Student  1 
Apprentice  1 


Letter  Sent 
Referral 
Reprimand 
Assistance 
No  Violation 


* Complaint  was  referred  to  the  Board  of  Cosmetologists. 
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**One  of  the  complaints  was  against  a board  member  for  "rude 
conduct,"  the  other  against  a barber  employing  nonlicensees. 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor,  based 

on  board  records. 

Illustration  5 
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Other  Board  Functions 


In  conjunction  with  the  Department  of  Health  and 
Environmental  Sciences,  the  board  prescribes  sanitation 
rules  for  each  barber,  barbershop,  and  barber  school. 
The  rules  require  that  certain  sanitation  precautions 
be  observed  in  order  to  prevent  the  creation/spread  of 
infectious  and  contagious  disease.  The  law  does  not 
specify  that  the  board  inspect  established  barber  shops 
or  schools,  but  the  board  attempts  to  inspect  as  many 
shops  as  possible  each  year.  The  board  members  in  a 
specific  geographical  area  will  make  the  inspections 
for  that  section  of  the  state.  The  board  does  not 
employ  an  inspector.  During  fiscal  1978-79,  77  shops 
were  inspected  out  of  a total  of  over  300  new  and 
established  shops. 

The  law  states  that  an  application  for  a new 
barber  shop  or  school  license  must  be  granted  or  re- 
fused within  30  days  from  the  date  of  filing  or  within 
15  days  after  hearing  on  the  application  if  needed. 
The  law  also  states  that  a new  shop  or  school  must  be 
inspected  and  approved  by  the  board.  However,  in 
certain  cases,  weather  or  other  extraneous  conditions 
prevent  the  board  from  making  a prompt  initial  inspec- 
tion of  a new  shop.  In  these  cases,  temporary  permits 
are  issued  with  board  approval  until  the  inspection  can 
be  completed.  A shop  or  school  that  exhibits  sanita- 
tion or  other  deficiencies  will  be  visited  on  a 
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follow-up  inspection  after  adequate  time  has  been 
allowed  to  make  necessary  corrections.  The  license  of 
any  barber  shop  or  school  is  subject  to  revocation  or 
suspension  if  sanitation  or  other  deficiencies  are  not 
corrected . 

The  board  has  no  licensing  authority  over  barber 
school  instructors;  however,  the  board  is  responsible 
for  ensuring  that  barber  schools  submit  and  use  student 
training  curriculums  and  equipment  that  meet  the 
board's  requirements.  The  curriculum  approved  by  the 
board  is  also  approved  by  the  Education  Council  of  the 
National  Association  of  Boards  of  Barber  Examiners  of 
America.  The  board  currently  maintains  monthly  indivi- 
dual status  reports  on  all  students.  These  reports 
indicate  student  achievement  toward  graduation  and 
qualification  for  the  examination.  Each  school  must 
provide  this  information  to  the  board  at  least  on  a 
quarterly  basis. 

EXEMPTIONS  FROM  REGULATION 

By  law,  anyone  who  holds  himself  out  to  be  a 
barber  or  provides  (for  compensation  either  directly  or 
indirectly)  one  or  a combination  of  barbering  functions 
must  be  licensed  by  the  board. 

Any  of  the  following  functions  as  defined  by  law, 
(section  37-30-101,  MCA),  are  included  in  the  functions 
that  constitute  barbering: 
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--shaving  or  trimming  the  beard; 

--cutting  hair; 

--giving  facial  or  scalp  massages  or  treatment  with 
oils,  creams,  lotions  or  other  preparations, 
either  by  hand  or  mechanical  appliances; 

--singeing  or  shampooing  the  hair  or  applying  hair 
tonic  or  dyeing  the  hair  of  male  persons;  or 

--applying  cosmetic  preparations,  antiseptics, 
powders,  oils,  or  lotions  to  scalp,  face,  or  neck. 

There  are  no  exemptions  regarding  these  functions  by 
law.  In  addition,  a 1972  Attorney  General's  opinion 
concluded  that  the  exclusion  of  these  actions  applies 
to  cosmetologists  as  well  as  other  nonbarbers.  Accord- 
ing to  the  opinion,  these  procedures  are  considered 
bartering  practices  and  cosmetologists  may  perform  hair 
cuts  and  various  other  barber  related  procedures  only 
if  the  hair  cut  or  other  restricted  functions  are 
secondary  services  to  some  other  primary  cosmetology 
service . 
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CHAPTER  III 


OTHER  REGULATION 

STATE  AND  FEDERAL 

The  Board  of  Barbers  is  the  only  state  agency 
which  exerts  direct  regulatory  control  over  barbers, 
barber  shops  or  barber  schools  in  the  state  of  Montana. 

The  Department  of  Health  and  Environmental  Sci- 
ences  (HES)  has  some  control  over  barber  shops  and 
schools  as  these  establishments  must  comply  with  vari- 
ous public  sanitation  requirements  and  regulations  of 
the  Board  of  Health.  Barber  shop  sanitation  require- 
ments are  defined  by  the  Board  of  Barbers  in  conjunc- 
tion with  HES.  HES  has  the  authority  to  inspect  and 
close  a barber  shop  that  does  not  comply  with  accept- 
able sanitation  standards.  HES  may  also  inspect  a 
barber  shop  based  on  receiving  a consumer  complaint  of 
poor  sanitation.  The  Department  of  Business  Regulation 
has  the  authority  to  regulate  barber  schools  and 
instructors,  but  has  not  exercised  this  authority  in 
the  past.  (This  is  discussed  further  in  Chapter  IV. ) 

Barbers,  barber  apprentices,  and  barber  schools 
and  instructors  must  adhere  to  the  various  federal 
cosmetics  laws  that  control  the  use  of  certain  chemi- 
cals that  have  been  determined  to  be  dangerous  if 
improperly  used.  However,  there  is  no  direct  federal 
regulatory  intervention. 
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REGULATION  BY  TRADE  ASSOCIATION 


The  Montana  Association  of  Barbers  and  Beauticians 
(a  union  organization)  exerts  limited  influence  over 
members  of  the  trade.  The  association  has  no 

regulatory  control  over  members  of  the  trade.  The 
association  provides  a list  of  nominees  to  the  governor 
for  appointment  to  the  board.  However,  the  governor  is 
not  restricted  to  selecting  from  this  list.  The 
association  is  comprised  of  both  cosmetologist  and 
barber  members.  Currently,  about  20  percent  of  the 
barbers  licensed  in  the  state  are  members  of  the 
association . 

REGULATION  IN  OTHER  STATES 

Barbers  are  licensed  in  all  50  states.  As  of 
July  1,  1979,  a total  of  41  states  maintained  some  form 
of  barber  apprenticeship  program.  In  addition,  49 
states  require  a specific  student  training  period  of 
1,000  to  2,500  hours.  In  most  states,  regulation  of 
the  barber  trade  is  similar  to  the  regulations  adminis- 
tered by  the  Montana  Board  of  Barbers. 

The  following  illustration  compares  various  as- 
pects of  Montana  regulation  to  those  of  other  states. 
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COMPARISON -MONTANA  AND  OTHER  STATES 
~ REGULATION  OF  BARBERS 


Facet 


United  States 


Montana 


Licensing  Entity 

43 

boards  of  barbers 

Board  of  Barbers 

3 

combined  barbers  and 

cosmetologist  boards 

2 

Department  of  Health 

2 

state  licensing  divi- 

sion 

Board  or  Committee 

3 

boards  - 1 to  2 members 

Size 

26 

boards  - 3 to  4 members 

3 members 

21 

boards  - 5 to  7 members 

Examinations 

30 

- apprentice 

Required 

Required 

50 

- barber 

Required 

Educational 

40 

boards  - require  at 

Require  8th 

Requirement 

least  8th  grade 

grade 

Apprenticeship 

41 

boards  - require 

Required 

Apprenti ceship 

15 

boards  - 12  or  less 

12  months 

Length  (months) 

20 

boards  - 13  to  18 

6 

boards  - 19  or  more 

Renewal 

38 

- annual 

Annual 

12 

- biennial 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor,  based 

on  1979  Milady  Publishing  directory  of  state  boards  and 
National  Association  of  Barber  Schools-report  No.  3A. 


Illustration  6 
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CHAPTER  IV 


AREAS  FOR  LEGISLATIVE  CONSIDERATION 

The  design  and  effectiveness  of  various  aspects  of 
regulation  may  warrant  legislative  consideration.  The 
intent  of  the  following  sections  is  to  briefly  discuss 
these  aspects  as  they  apply  to  the  Board  of  Barbers. 

The  areas  for  consideration  include: 

1.  Clarification  of  barbering  practice  authority 
and  exemptions. 

2.  Combining  regulatory  functions. 

3.  Statutory  authority  of  the  board  to  license 
barber  schools  and  instructors. 

4.  Inspections  of  barber  shops. 

5.  Price  setting  authority. 

6.  Continuation  of  the  apprenticeship  program. 

7.  Training,  examination,  and  exemptions. 

8.  Reciprocity  for  out-of-state  applicants. 

9.  Board  membership  and  appointment. 

10.  Adoption  of  standards  of  conduct. 

11.  Licensee  reporting  responsibility. 

12.  Administrative  functions. 

13.  Other  Areas  of  Consideration. 

BARBER  PRACTICE  AUTHORITY 

Section  37-30-101,  MCA,  concerning  the  practice  of 
barbering,  is  relatively  specific  regarding  the  actions 
that  constitute  barbering.  The  general  practice  of 
cutting  hair  is  by  law  restricted  to  barbers  only.  A 
1972  Attorney  General’s  opinion  (Volume  No.  34,  Atty. 
Gen.  Opinion  No.  58)  upheld  this  restriction. 
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According  to  this  opinion,  cutting  hair  consti- 
tutes barbering  and  even  a licensed  cosmetologist  may 
cut  hair  only  if  the  haircut  is  not  the  primary  service 
rendered.  In  addition,  the  opinion  stated  specifically 
that  only  a licensed  barber  may  singe,  shampoo,  apply 
tonic  to,  or  dye  the  hair  of  a male  person. 

The  cosmetology  statutes  (section  37-31-102,  MCA) 
specifically  exempt  barbers,  allowing  a barber  to 
perform  any  function  associated  with  the  usual  and 
ordinary  duties  of  barbering  or  in  cutting  women's 
hair.  Conversely,  the  barber  laws  do  not  provide 

similar  exemptions  for  cosmetologists  to  the  practice 
of  barbering. 

The  restrictions  established  in  the  barber  laws 
and  the  lack  of  exemptions  to  the  practice  of  barbering 
serve  to  restrict  the  practice  of  cosmetologists. 
Cosmetologists  are  trained  and  qualified  to  cut  hair 
and  provide  various  other  barber  related  services  to 
male  customers;  and  changes  in  hair  fashions,  styles, 
and  techniques  have  led  men  to  use  cosmetology  ser- 
vices. These  practice  restrictions  apparently  do  not 
have  as  their  primary  purpose  the  protection  of  the 
public  from  unqualified  practice. 

COMBINING  REGULATORY  FUNCTIONS 

Currently,  cosmetologists  are  licensed  and  regu- 
lated by  the  Board  of  Cosmetologists,  and  there  are  a 
number  of  similarities  between  the  functions  and 
regulations  of  the  Board  of  Cosmetologists  and  the 
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Board  of  Barbers.  Both  boards  are  responsible  for 
licensing  individual  licensees,  as  well  as  schools  and 
shops/  salons.  Sanitation  requirements  of  both  trades 
are  similar  and  prescribed  by  the  boards.  The  Board  of 
Cosmetologists  employs  an  individual  to  perform  sanita- 
tion inspections  of  new  and  established  salons,  while 
board  members  of  the  Board  of  Barbers  perform  their  own 
sanitation  inspections.  Both  boards  are  also  responsi- 
ble for  establishing  satisfactory  curriculums  for 
barber  or  cosmetology  schools  and  maintaining  status 
reports  regarding  student  progress  toward  graduation. 
The  Board  of  Barbers  does  not  license  school  instruc- 
tors, as  does  the  Board  of  Cosmetologists. 

Students  of  both  trades  receive  education  in 
similar  areas  and  learn  about  the  use  and  effects  of 
various  chemicals  and  other  aspects  of  sanitation  and 
working  on  the  human  hair  and  skin.  In  addition, 
cosmetologists  receive  training  that  qualifies  them  to 
cut  hair  and  perform  other  services  that,  when  per- 
formed as  a primary  function  currently  constitute  the 
practice  of  barbering.  As  noted  in  the  previous  sec- 
tion, because  specific  procedures  constitute  the  prac- 
tice of  barbering,  cosmetologists  are  excluded  from 
performing  these  barbering  functions  or  restricted  to 
performing  them  only  as  secondary  services.  Thus,  if 
the  removal  of  apparent  restrictions  is  accomplished, 
the  license  requirements  of  the  two  trades  will  be  even 
more  similar. 
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The  similarity  between  the  regulated  functions  of 
barbers  and  cosmetologists  and  the  duties  of  their 
respective  boards  raises  some  question  regarding  the 
need  for  two  boards  to  regulate  similar  activities.  If 
continuation  of  the  boards  is  desired,  consideration 
could  be  given  to  the  consolidation  of  the  licensing 
bodies  as  an  alternative  to  separate  boards.  If  consol- 
idation occurs,  consideration  could  also  be  given  to 
either  maintaining  the  separate  identities  and  qualifi- 
cations of  the  trades  or  reevaluating  the  license 
types . 

A combining  of  regulatory  boards  has  been  imple- 
mented successfully  in  three  of  the  50  states  regulat- 
ing these  trades.  The  states  include:  Oregon, 

Colorado,  and  West  Virginia.  In  Oregon,  the  combined 
board  issues  one  type  of  license  for  hair  design.  In 
Colorado,  the  separate  identity  of  both  trades  was 
retained  and  separate  licenses  are  issued,  but  the  shop 
and  solon  licenses  were  combined.  West  Virginia  has 
had  a combined  board  since  1934  and  issues  separate 
licenses . 

LICENSING  BARBER  SCHOOLS  AND  INSTRUCTORS 

The  board  has  the  authority  to  license  barber 
schools  and  does  so.  However,  there  are  no  specific 
requirements  for  examination  or  licensing  of  barber 
school  instructors.  The  board  had  adopted  regulations 
to  require  examination  and  licensure.  The  authority  of 
the  board  to  establish  such  procedures  was  challenged, 
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and  the  board's  authority  in  this  regard  was  questioned 
by  the  Montana  Supreme  Court.  The  court  determined 
that  it  was  not  within  specific  statutory  intent  for 
the  board  to  adopt  such  requirements. 

Barber  schools  are  also  subject  to  the  regulatory 
control  of  the  Department  of  Business  Regulation.  The 
Proprietary  School  Act  (section  20-30-101,  MCA)  re- 
quires that  a trade  school  obtain  appropriate  certifica- 
tion and  license  from  the  Department  of  Business  Regula- 
tion. The  Department  of  Business  Regulation  has  the 
authority  to  establish  specific  requirements  for  equip- 
ment, personnel,  instruction  materials,  instructors, 
etc.  as  are  necessary  to  provide  adequate  educational 
opportunities.  However,  the  Department  of  Business 
Regulation  does  not  license  or  regulate  barber  schools 
or  instructors  at  the  present  time.  In  February  of 
1979,  the  Department  of  Business  Regulation  notified 
the  barber  schools  that  the  schools  fall  under  the 
jurisdiction  of  the  Proprietary  School  Act.  The  depart- 
ment requested  that  the  schools  apply  for  licensure 
pursuant  to  the  act.  According  to  the  department,  the 
schools  continue  to  be  licensed  by  the  board  and  have 
not  applied  for  licensure  through  the  department. 

Currently,  laws  exist  regarding  the  licensure  of 
instructors  for  cosmetology  schools  by  the  Board  of 
Cosmetologists.  The  law  (section  20-30-102,  MCA), 
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specifically  exempts  cosmetology  schools  from  regula- 
tion under  the  Propriety  School  Act.  Therefore,  the 
responsibility  of  licensing  schools  and  establishing 
instructor  requirements  for  the  barber  and  cosmetology 
trades  is  divided  between  two  state  boards  and  a state 
agency. 

If  it  is  determined  that  the  licensing  and  regulat- 
ing of  both  barber  and  cosmetology  schools  and  instruc- 
tors is  necessary,  then  consideration  should  be  given 
to  making  the  regulation  consistent.  It  may  be  appro- 
priate that  either  the  Department  of  Business  Regula- 
tion assume  and  implement  the  licensing  and  regulation 
of  both  barber  and  cosmetology  schools  and  instructors; 
or  that  statutes  be  established  to  enable  the  Board  of 
Barbers  to  specify  examination,  experience,  and  other 
licensure  requirements  for  barber  school  instructors 
and  exempt  barber  schools  from  the  Proprietary  School 
Act. 

INSPECTIONS 

Issuance  of  Temporary  Permits 

According  to  section  37-30-403,  MCA,  in  order  to 
obtain  an  initial  license  for  a barber  shop  or  school, 
the  facilities  must  be  inspected  to  determine  the  ade- 
quacy of  sanitation  and  equipment.  Although  an  indepen- 
dent inspector  could  be  employed  by  the  department, 
board  members  currently  perform  the  inspections.  By 
law,  inspections  for  new  shops  must  be  completed  within 
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30  days  of  the  date  of  application  unless  a hearing  is 
determined  to  be  necessary.  A license  may  not  be 
granted  until  an  inspection  and  investigation  have  been 
completed . 

Informal  temporary  permits  have  been  granted  by 
the  board  on  occasion  when  factors  prevented  the  board 
from  making  a timely  inspection.  The  policy  to  grant 
such  temporary  permits  lacks  statutory  authority  and 
the  policy  is  not  consistent  with  the  requirement  of 
having  adequate  sanitation  and  equipment  inspections 
prior  to  serving  the  public.  The  board  should  review 
its  policy  of  granting  temporary  permits  and  if  the 
need  for  such  permits  is  necessary,  specific  statutory 
authority  should  be  sought. 

Extent  of  Inspections 

Board  members  also  inspect  established  shops  to 
ensure  continued  sanitation  and  use  of  appropriate 
equipment  and  techniques.  The  law  does  not  specifical- 
ly require  that  annual  inspections  be  performed;  how- 
ever, it  does  indicate  that  shops  must  satisfy  facil- 
ity, equipment,  and  sanitation  laws/  rules  of  the 
board . 

Following  the  inspections,  the  board  sends  letters 
to  shop  licensees  regarding  deficiencies  noted  during 
the  inspections.  If  a deficiency  is  serious  and  is  not 
corrected  in  a reasonable  amount  of  time,  the  board  may 
suspend  the  shop  license. 
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It  should  be  noted  that  most  shops  are  not  visited 
each  year  due  to  various  factors,  including  availabil- 
ity of  resources.  According  to  board  records,  during 
fiscal  year  1978-79,  the  board  inspected  77  shops 
(highest  number  in  last  six  years).  Of  these,  39 
involved  the  inspection  of  new  shops  applying  for 
licensure.  Therefore,  of  the  remaining  280  shops  only 
about  38  were  inspected.  Board  records  indicate  that 
approximately  85  percent  of  the  established  shops  in 
the  state  were  not  inspected  in  fiscal  year  1978-79.  A 
review  of  board  files  confirmed  that  many  shops  are  not 
inspected  for  a number  of  years  and  that  some  may  not 
have  been  inspected  since  initial  inspection. 

Transfer  of  Inspection  Functions 

Section  37-30-422,  MCA,  addresses  the  operation 
and  maintenance  of  sanitary  conditions.  It  states  that 
"the  board  of  barbers  and  the  department  of  health  and 
environmental  sciences  may  adopt  rules  to  preserve  the 
public  health.  ..."  The  board  members  have  assumed 
the  role  of  inspecting  shops  to  guarantee  facility, 
equipment,  and  sanitation  requirements. 

In  the  previous  sections  it  was  noted  that  due  to 
various  reasons  initial  shop  inspections  have  been 
delayed  and  many  established  shops  are  not  inspected 
for  a number  of  years.  When  it  was  possible  for  the 
board  to  inspect,  the  board  had  on  occasion  ordered 
corrections  of  deficiencies  based  on  the  inspections  it 
had  performed. 
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In  light  of  the  extent  and  results  of  past  inspec- 
tions, the  board  should  reevaluate  its  inspection 
function.  One  alternative  is  to  increase  the  involve- 
ment of  the  Department  of  Health  and  Environmental 
Sciences  (HES).  HES  could  be  of  further  assistance  by 
actually  conducting  sanitation  inspections  which  could 
cut  down  on  required  board  travel  or  delays,  and  possi- 
bly eliminate  instances  where  shops  are  not  inspected 
for  several  years.  The  Board  of  Health,  attached  to 
HES,  already  has  the  authority  to  close  any  public 
establishment  that  does  not  meet  sanitation  require- 
ments. It  also  employs  individuals  with  the  necessary 
expertise  to  make  sanitation  inspections.  The  inspec- 
tion of  restaurants  and  bars,  etc.,  (generally  in- 
spected twice  a year)  conducted  by  local  city/county 
health  departments  in  conjunction  with  HES,  can  be 
compared  with  inspection  of  barber  shops--each  provides 
services  to  the  public  that  require  sanitary  procedures 
and  techniques.  HES  or  the  local  health  departments 
can  also  respond  to  sanitation  complaints  against 
barber  shops. 

Consideration  could  be  given  to  allow  HES/local 
health  departments  to  assume  some  or  all  of  the  inspec- 
tion functions  of  the  board.  An  official  of  HES  indi- 
cated that  such  a procedure  would  be  feasible  if  cer- 
tain licensing  and  procedural  changes  were  implemented. 
For  example,  the  board  collects  an  initial  inspection 
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fee  and  shop  license  fee,  part  of  which  would  have  to 
be  transferred  to  the  agency  inspecting  the  facilities 
to  cover  the  cost  of  inspection. 

Compensation  for  Inspection 

Section  37-30-203,  MCA,  allows  the  department  to 
hire  an  inspector  for  the  board.  According  to  the 
statutes,  the  inspector  is  to  receive  $30  per  day  plus 
travel  expenses  for  performance  of  the  inspection 
function.  As  noted  previously,  the  board  members  are 
performing  the  inspections  at  this  time.  If  it  becomes 
necessary  to  use  an  inspector,  it  may  be  appropriate  to 
allow  the  department  the  latitude  to  hire  a board- 
approved  inspector  at  a reasonable  salary  level. 

PR ICE -SETTING  AUTHORITY 

Section  37-30-404(4),  MCA,  states  that  "barber 
schools  or  colleges  may  not  charge  patrons  for  barter- 
ing services  and  materials  rendered."  The  board  also 
has  a rule  prohibiting  such  charges;  however,  the  board 
does  not  enforce  either  the  statute  or  rule.  Current- 
ly, schools  charge  a fee  for  services.  Since  the 
statute  does  not  serve  to  protect  the  public  and  the 
board  does  not  enforce  the  policy,  consideration  could 
be  given  to  removing  the  provision,  allowing  schools  to 
charge  patrons  for  services  and  materials. 

Another  section  of  the  barber  law  (37-30-203 
(4-7),  MCA)  gives  the  board  authority  to  establish 
minimum  prices  for  barber  services  in  cities  or  towns 
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with  agreement  from  75  percent  of  the  local  barbers  of 
the  area.  Since  such  a practice  could  result  in  a 
group  of  individuals  in  a single  area  controlling 
prices  and  reducing  competition,  consideration  should 
be  given  to  excluding  this  authority  from  the  law.  The 
board  does  not  enforce  this  statute  and  has  removed 
from  its  rules  any  reference  to  the  minimum  price 
setting  function  in  cities  and  towns . The  board  sup- 
ports  removal  of  the  section  from  the  barber  law. 

BARBER  APPRENTICESHIP  PROGRAM 

Montana  is  one  of  42  states  with  barber  apprentice- 
ship requirements.  In  order  to  be  eligible  for  the 
registered  barber  examination,  each  graduate  of  a 
barber  school  is  required  to  pass  an  apprentice  examina- 
tion and  serve  an  apprenticeship  under  the  supervision 
of  a licensed  barber.  The  board  has  determined  that 
proper  supervision  is  one  barber  for  each  apprentice. 
The  apprentice  must  complete  the  equivalent  of  a full 
year  apprenticeship  program  and  pass  the  barber  examina- 
tion within  two  years  of  the  apprentice  examination,  or 
the  apprenticeship  card  expires  and  the  apprentice 
must  retake  the  examination  and  start  over  on  a new 
apprenticeship.  All  time  accumulated  toward  the  prior 
apprenticeship  is  lost. 

Appropriateness  of  the  Apprenticeship  Program 

In  considering  the  appropriateness  of  the  appren- 
ticeship program  there  are  several  different  views. 
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One  view  is  that  the  apprenticeship  program  is  neces- 
sary and  serves  to  further  develop  barbering  skills  and 
techniques,  thus  increasing  the  protection  of  the 
consuming  public.  Since  the  apprentice  may  not  own  or 
operate  a barbershop  prior  to  serving  the  apprentice- 
ship and  passing  the  registered  barber  examination,  the 
supervision  received  helps  in  formulating  skills  to 
better  prepare  the  individual  for  the  barber  examina- 
tion and  for  operating  a shop. 

Another  view  is  that  the  program  is  not  needed. 
All  applicants  for  the  apprentice  or  barber  examination 
complete  a 1,500  hour  (9  to  10  month)  course  of  study 
at  a licensed  barber  school  that  teaches  a board  ap- 
proved curriculum.  The  school  curriculum  is  intended 
to  provide  an  individual  with  the  theoretical  and 
practical  information  necessary  to  effectively  and 
safely  perform  barber  functions.  This  education  and 
successful  completion  of  the  registered  barber  examina- 
tion should  provide  adequate  knowledge  and  demonstrated 
ability  to  function  as  a registered  barber  and  own  or 
operate  a barber  shop.  The  apprenticeship  program  is 
viewed  as  only  delaying  and  restricting  the  entry  of 
barbers  into  the  shop  operation  function  and  provides 
no  additional  protection  to  the  public. 

Yet,  another  view  is  somewhat  of  a combination  of 
the  two  previous  views . The  apprenticeship  program 
would  be  required  for  barber  licensure  in  most  cases, 
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but  in  certain  situations  the  board  would  be  allowed 


the  discretion  to  administer  the  registered  barber 
examination  without  completion  of  the  apprenticeship. 
This  gives  the  applicant  the  opportunity  to  obtain  a 
barber  license,  when  the  applicant  for  reasons  of 
geographical  location,  economic  conditions,  etc.  could 
not  acquire  an  apprenticeship.  Such  a provision  exists 
for  the  licensing  of  real  estate  brokers  in  Montana. 
If  the  Board  of  Realty  Regulation  finds  that  an 
applicant  could  not  obtain  employment  as  a licensed 
salesman  because  of  conditions  existing  in  the  area 
where  the  salesman  resides,  the  board  may  waive  the 
2-year  experience  requirement  for  broker  licensure,  but 
still  require  successful  completion  of  the  broker 
examination.  This  alternative  to  a strict 
apprenticeship  program  helps  alleviate  the  potential 
problem  of  using  the  program  to  possibly  delay  and 
restrict  entry. 

One-to-one  Apprentice  to  Barber  Ratio 

Board  rules  state  that  proper  supervision  of  an 
apprentice  is  one  barber  for  each  apprentice.  This 
one-to-one  barber  to  apprentice  ratio  is  much  more 
stringent  than  the  16-to-l  student  to  teacher  ratio 
allowed  by  the  board  at  barber  school.  The  requirement 
of  a one-to-one  ratio  may  potentially  restrict  the 
number  of  barber  apprenticeships  and  provides  no  addi- 
tional protection  to  the  public.  We  discussed  this 
with  the  board,  and  the  members  believe  that  a board 
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review  of  the  requirement  appears  appropriate.  We  also 
discussed  this  with  representatives  of  the  profession 
and  they  were  in  general  agreement  that  the  ratio  could 
be  increased  to  3-to-l  with  no  resulting  harm  to  the 
public . 

STUDENT  TRAINING,  EXAMINATION,  AND  EXEMPTIONS 

Training  Duration 

To  obtain  an  apprentice  card,  a barber  student 
must  successfully  complete  1,500  hours  of  course  and 
practical  training.  The  curriculum  as  required  by 
board  rule  will  not  allow  training  periods  of  less  than 
6 hours  per  day.  This  may  make  it  difficult  or  impos- 
sible for  some  individuals  to  obtain  training  as  they 
may  be  obligated  for  various  financial  or  other  reasons 
to  work  at  least  part-time.  These  individuals  may, 
therefore,  be  restricted  from  entering  the  trade.  The 
board  should  consider  allowing  the  schools  the  option 
of  developing  a more  reasonable  part-time  curriculum 
which  would  allow  more  flexibility  for  completion  of 
the  1500  hour  requirement. 

Student  Status  Reports 

Board  rule  requires  each  school  owner  to  provide 
to  the  department,  at  least  quarterly,  a status  report 
on  the  performance  and  credit  hour  accomplishments  of 
each  student.  Department  personnel  maintain  the 
appropriate  records  on  each  student.  This  procedure 
may  be  unnecessary.  Licensing  of  a school  should  give 
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adequate  assurance  that  accurate  and  complete  records 
will  be  maintained  by  the  school  regarding  student 
progress  toward  graduation.  The  student  can  also 
request  copies  of  any  information  regarding  his  or  her 
progress . The  information  maintained  by  the  school 
should  be  sufficient  evidence  of  a student's 
achievement  and  qualifications  for  examination. 

Examinations 

By  board  rule,  students  are  allowed  only  one 
attempt  to  pass  the  apprentice  examination.  If  they 
fail  the  examination  they  are  required  to  obtain  an 
additional  250  hours  of  training  from  a board  approved 
school . 

The  statutes  allow  applicants  for  the  registered 
barbers'  examination  to  take  the  examination  as  many  as 
three  times  before  expiration  of  the  apprentice  card. 
If  the  applicant  fails  to  pass  the  examination  three 
times,  the  apprentice  must  surrender  his  or  her  card. 

If  the  examinations  properly  test  the  ability  and 
theoretical  knowledge  of  the  applicant,  then  there  is  a 
question  as  to  whether  or  not  additional  education 
should  be  mandatorily  required,  or  that  the  barber 
applicant  should  be  further  penalized  for  failing  three 
times  by  removing  apprenticeship  privileges.  It  may  be 
appropriate  to  allow  the  applicant  to  continue  to 
retake  the  appropriate  examinations.  If  the  applicant 
does  not  have  the  ability,  he  or  she  should  not  pass 
the  respective  examination.  If  additional  education  or 
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practical  experience  is  required,  it  should  be  up  to 
the  applicant  to  increase  his  or  her  knowledge  of  trade 
practices  in  order  to  pass  the  examination. 

Examinations  for  both  apprentices  and  registered 
barbers  are  required  by  law  to  be  given  at  least  four 
times  per  year.  Administering  the  examinations  at 
least  four  times  per  year  may  not  at  times  be  necessary 
or  cost  effective.  It  may  be  appropriate  to  allow  the 
board  to  set  examination  dates  as  required. 

RECIPROCITY 

There  are  no  provisions  in  the  law  that  provide 
for  reciprocal  licensing  of  out-of-state  licensees. 
The  board  has  no  authority  to  initiate  any  form  of 
reciprocity.  Licensed  out-of-state  applicants  must  be 
treated  as  initial  applicants. 

It  does  not  appear  that  requiring  the  out-of-state 
applicant  to  complete  all  initial  apprentice  and  regis- 
tered barber  requirements  is  necessary  to  protect  the 
public  from  unqualified  practitioners,  if  the  barber  is 
already  licensed  in  another  state.  It  may  be  appropri- 
ate that  provisions  be  established  that  will  expedite 
the  process  to  allow  an  out-of-state  applicant  to 
obtain  a license  to  practice  barbering  in  Montana. 
Such  reciprocity  provisions  could  be  made  contingent  on 
the  applicant  being  licensed  in  a state  which  has 
licensing  qualifications  that  meet  or  exceed  Montana’s 
licensing  requirements. 


39 


BOARD  MEMBERSHIP 


Public  Membership 

The  board  is  made  up  of  three  persons  who  are 
licensed  to  practice  the  trade.  In  order  to  facilitate 
public  input  into  board  operations,  some  states  have 
required  that  regulatory  boards  have  public  members. 
Montana's  board  does  not  have  a public  member.  Mon- 
tana's Legislative  Audit  Committee  has  recommended  that 
at  least  one  public  member  be  appointed  to  all  regula- 
tory boards . 

Gubernatorial  Appointments 

Gubernatorial  appointments  to  the  board  are  not 
subject  to  Senate  confirmation.  The  Senate  confirms 
the  appointments  to  some  of  the  state’s  boards  and 
commissions.  The  Legislative  Audit  Committee  has  taken 
the  position  that  appointments  to  regulatory  boards 
should  be  subject  to  Senate  confirmation. 

STANDARDS  OF  CONDUCT 

The  board  has  the  authority  to  refuse,  suspend,  or 
revoke  a license  for  gross  incompetency  or  conviction 
of  a felony.  The  board  has  not  defined  gross  incompe- 
tency. Without  a standard  on  which  to  base  perfor- 
mance, regulatory  entities  have  little  means  of  deter- 
mining what  is  incompetency  and  what  form  of  penalty  to 
impose.  A recent  Idaho  Supreme  Court  decision  has 
raised  some  doubt  regarding  the  authority  of  the  Idaho 
nursing  board  to  take  disciplinary  action  against  a 
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licensee  when  the  action  is  based  solely  on  the  board's 
determination  of  what  is  unprofessional  conduct  or 
incompetency.  Standards  of  practice  should  provide 
specific  information  necessary  to  determine  what  con- 
stitutes unprofessional  conduct.  The  standards  adopted 
by  the  board  could  be  included  in  the  established  rules 
of  the  board  within  the  Administrative  Rules  of  Montana 
(ARM) . 

Concerning  revocation  for  conviction  of  a crime, 
section  37-1-203,  MCA,  states  that  criminal  convictions 
shall  not  operate  as  an  automatic  bar  to  being  licensed 
to  enter  any  occupation  in  the  state  of  Montana.  No 
licensing  authority  can  refuse  to  license  a person 
solely  on  the  basis  of  a criminal  conviction;  provided, 
however,  the  criminal  offense  does  not  relate  to  the 
public  health,  welfare,  and  safety  as  it  applies  to  the 
licensed  occupation.  As  noted  previously,  there  are  no 
board  regulations  which  define  conviction  of  a crime, 
and  the  current  statute  as  written  is  in  conflict  with 
section  37-1-203,  MCA. 

LICENSEE  REPORTING  RESPONSIBILITY 

The  board  does  not  require,  and  the  renewal  form 
does  not  allow  space  for  the  licensee  to  provide  infor- 
mation that  would  alert  the  board  to  potential  prob- 
lems. For  example,  the  board  may  never  learn  of  the 
existence  or  results  of  legal  actions  or  violations  of 
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regulations  which  could  be  indications  of  the  quality 
of  services  which  licensees  provide.  The  current  form 
could  be  expanded  to  include  additional  personal  and 
practice  information.  This  would  reduce  the  board’s 
dependence  on  the  complaint  process  to  identify  prob- 
lems . 

ADMINISTRATIVE  FUNCTIONS 

As  a result  of  various  sunset  reviews  of  boards 
within  the  Department  of  Professional  and  Occupational 
Licensing,  three  separate  administrative  areas  have 
consistently  been  identified.  These  areas  are: 
--Reporting  requirements  of  boards. 

--Automated  license  records. 

--Multi-year  renewal. 

Since  individual  documents,  addressed  to  the  depart- 
ment, will  be  formulated  concerning  these  administra- 
tive areas,  a detailed  discussion  of  each  is  not  pre- 
sented in  our  review  of  the  board. 

Reporting  Requirements  of  Boards 

Montana  currently  has  a reporting  requirement, 
section  2-7-102,  MCA,  which  requires  all  state  govern- 
mental agencies  to  submit  biennial  reports  to  the 
Governor.  However,  these  reports,  when  published, 
contain  very  limited  information.  A report  containing 
more  specific  information  (i.e.,  number  of  applicants 
and  pass-fail  rates  of  examinations,  receipts  and 
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expenditures,  goals  and  objectives,  complaints, 
dispositions  of  complaints)  would  increase  the  useful- 
ness of  the  report  and  allow  the  legislature  to 
monitor,  more  easily,  a board's  activity. 

Automated  Licensure  Records 

At  the  present  time,  most  licensee  records  are 
kept  manually  by  the  board  within  the  department.  In 
addition,  new  and  renewed  licenses  are  manually  typed 
by  administrative  assistants.  An  alternative  is  to 
automate  license  records  through  a department-wide 
system.  The  automated  system  could  print  renewal 
notices  and  also  licenses.  In  addition,  such  automated 
records  could  be  used  to  generate  a roster  of  current 
licensees  and  statistical  reports  on  the  licensee 
populations.  Additions,  deletions,  and  corrections  to 
the  licensee  files  could  also  be  made  easily. 

Multi-year  Renewal 

Most  boards  within  the  department  are  statutorily 
required  to  renew  licenses  on  an  annual  basis.  Annual 
renewal  may  not  be  necessary  and  may  result  in  admini- 
strative costs  in  excess  of  those  necessary  for  effec- 
tive regulation.  An  alternative  to  annual  renewal  is 
to  spread  renewals  over  two  or  more  years.  If  renewals 
were  extended  for  more  than  one  year,  the  department 
workload  and  administrative  expenses  could  be  reduced. 
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OTHER  AREAS  OF  CONSIDERATION 


In  previous  reviews  of  regulatory  boards  in  Mon- 
tana, the  setting  of  licensing  fees  commensurate  with 
the  cost  of  regulation  was  often  discussed.  This  issue 
was  not  addressed  in  this  review  since  the  accumulated 
account  fund  balance  does  not  appear  excessive  and  fees 
appear  to  be  appropriate.  However,  we  noted  that  the 
maximum  amounts  for  most  fees  are  set  by  law.  This 
reduces  the  flexibility  of  the  board  to  set  fees 
commensurate  with  the  actual  cost  of  regulation.  The 
Legislative  Audit  Committee  has  recommended  that  all 
regulatory  boards  be  allowed  total  flexibility  to  set 
fees  commensurate  with  cost. 
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